BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF:

the Student, DOCKET NO:
the Student, DOCKET NO:
the Student, and DOCKET NO:
the Students’ parent,
Petitioners,

V.

MARYVILLE CITY SCHOOLS,
Respondent.

FINAL ORDER

This contested case was heard before Kim Summers, Administrative Judge, on _
_ The Petitioners represented themselves in the hearing. Maryville City Schools
(MCS) was represented by_ Esq.

The purpose of the hearing was to determine whether MCS has complied with its
obligations to provide a free and appropriate public education to-pursuant to the Individuals
with Disabilities Education Act (IDEA) and to - pursuant to Section 504 of the
Rehabilitation Act. After consideration of the entire record and the arguments of the parties, it is
determined that MCS has satisfied its legal obligations. This determination is based upon the

following Findings of Fact and Conclusions of Law,

SUMMARY OF THE EVIDENCE

The Petitioners presented testimony from the following witnesses: _

_ family friend; and _ personal care assistant.





















evaluation for -court and legal costs, cost for related services not provided, and

reimbursement for free meal program.

RELEVANT LAW

1. The IDEA, 20 USC § 1400, ef seq., requires public school systems to provide to disabled
children a free appropriate public education (FAPE).
2. 34 C.F.R. § 300.8(a)(1) defines “child with a disability” as follows —

Child with a disability means a child evaluated in accordance with §§ 300.304 through
300.311 as having mental retardation, a hearing impairment (including deafness), a speech or
language impairment, a visual impairment (including blindness), a serious emotional
disturbance (referred to in this part as “emotional disturbance”), an orthopedic impairment,
autism, traumatic brain injury, another health impairment, a specific learning disability,
deaf-blindness, or multiple disabilities, and who, by reason thereof, needs special
education and related services. (Emphasis added).

3. Pursuant to 20 USC § 1401(9), The term “free appropriate public education” means
special education and related services that —
(A) have been provided at public expense, under public supervision and direction, and
without charge;
(B) meet the standards of the State educational agency;
(C) include an appropriate preschool, elementary school, or secondary school education in
the State involved: and
(D) are provided in conformity with the individualized education program required under
section 1414(d) of this title.

4, 20 USC § 1414(d)(1)(A) provides the following requirements with respect to the
Individualized Education Program (IEP) for a disabled child —

(i) In general
The term “individualized education program” or “IEP” means a written statement for each child
with a disability that is developed, reviewed, and revised in accordance with this section and that
includes —

(I) a statement of the child's present levels of academic achievement and functional

performance, including —















alternative means of providing the services are available. The terms used in this subsection shall
be construed with reference to the regulations existing on March 22, 1988.

(d) Standards used in determining violation of section

The standards used to determine whether this section has been violated in a complaint alleging
employment discrimination under this section shall be the standards applied under title I of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections
501 through 504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201 to
12204 and 12210), as such sections relate to employment.

9 A violation of Section 504 of the Rehabilitation Act requires proof of the following® —

(1) The plaintiff is a “handicapped person™ under the Act;

(2) The plaintiff is “otherwise qualified” for participation in the program;

(3) The plaintiff is being excluded from participation in, or being denied the benefits of, or
being subjected to discrimination under the program solely by reason of his handicap; and

(4) The relevant program or activity is receiving Federal financial assistance.

10. A violation of Section 504 of the Rehabilitation Act requires proof that the failure to
provide a free appropriate public education was discriminatory, which requires the Petitioners to

prove either bad faith or gross misjudgment.’

ANALYSIS and CONCLUSIONS of LAW regarding .

1. The IDEA applies to disabled children who require special education services as

a result of the diagnosed disability.

2. MCS and the Petitioners agreed upon- diagnosis of- and the special

education services to be provided to- in his IEP based upon this diagnosis but did not agree

that-is accurately diagnosed with_

3. The Petitioners appealed the IEP proposed by the school system because the IEP

did not include safety measures that were believed necessary to address_

: G.C. v. Owensboro Public Schools, 711 F.3d 623, 635 (6th Cir. 2013).
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-howcvcr, the Petitioners did not request special education services on account of

either of these medical conditions.

5. The Petitioners did not present evidence pertaining to the requests for a one-on-
one aide and an independent evaluation and, therefore, have failed to satisfy their burden of
proof on these issues.

6. Accordingly, the Petitioners have failed to show that the IEP offered by MCS did
not comply with requirements of the law or would deny to .a free and appropriate public
education. Accordingly, the Petitioners are not entitled to any of the relief requested on-
behalf related to the alternative educational placement6 made without the approval of the school
system.

7. The request for “stay put” was rendered moot when the Petitioners submitted a

Notice of Intent to Home School three days after requesting a due process hearing.

ANALYSIS and CONCLUSIONS of LAW regarding || NN

1. MCS made a good faith effort to determine whether -actually suffer
from —and, as a result, would require a 504 accommodation.
2. Although lhe- results from Dr. -differed significantly from prior

medical evaluations, MCS legitimately relied on the information provided by the board certified
-at was specifically hired for this purpose.

% Home Schooling,
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3. The Petitioners have failed to show any bad faith or gross misjudgment by MCS
in denying the request for a 504 accommodation request for-thus, the Petitioners are
not entitled to any of the relief requested on behalf of -

For the reasons specified above, all of the Petitioners’ claims and requests for relief are
hereby DENIED.

The policy reasons for this decision are to uphold state and federal laws pertaining to the
education of children with special needs.

It is so ORDERED.

This FINAL ORDER entered and effective this the Z&M day of MW 2014.

KiM SUMMERS

ADMINISTRATIVE JUDGE
ADMINISTRATIVE PROCEDURES DIVISION
OFFICE OF THE SECRETARY OF STATE

Filed in the Administrative Procedures Division, Office of the Secretary of State, this the
Juth day of I\{ N WY 2014.
00. Fredand. (ollenr

J. RICHARD COLLIER, DIRECTOR
ADMINISTRATIVE PROCEDURES DIVISION
OFFICE OF THE SECRETARY OF STATE
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